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I. IDENTITY OF PETITIONER 

The Petitioner Is GREGORY LEE BONDS, 

Defendant and Appellant in the case below. 

11. COURT OF APPEALS DECISION 

Petitioner seeks review of the unpublished opinion 

of the Court of Appeals, Division 2, case number 59870-1 ,  

which was filed on April 1 5, 2025. (Attached in Appendix) 

The Court of Appeals affirmed the conviction entered 

against Petitioner in the Pierce County Superior Court. 

Ill. ISSUES PRESENTED FOR REVIEW 

1 .  Did the trial court violate Petitioner's right to be 

present when it allowed closing arguments and the 

taking of the jury verdict in Petitioner's absence, 

where a defendant has a constitutionally protected 

right to be present at all critical stages of trial, the 

court may proceed in the defendant's absence only 

when the defendant knowingly, voluntarily, and 

intelligently waives the right to be present, and the 
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court must indulge every presumption against 

waiver? 

2. Did the trial court violate Petitioner's right to be 

present when it failed to offer Petitioner an 

opportunity to explain his absence and failed to 

reconsider its original finding that Petitioner was 

voluntarily absent from closing arguments and the 

taking of the jury verdict? 

IV. STATEMENT OF THE CASE 

Cheyenna Monk's black 2020 Kia K5 was stolen on 

November 17, 2022. (RP 237, 239) She had parked it in 

her workplace's parking lot that morning, but when she 

returned after her shift the car was gone. (RP 239) She 

found a pile of glass on the ground in the area of the 

parking spot where the Kia's rear passenger window 

would have been. (RP 239, 240; Exh. 2) She 

immediately reported the theft to the police. (RP 241 )  

Monk testified that she had not given anyone 
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permission to take her car. (RP 240) She owned two 

ignition keys, one was in her purse that day and the other 

was at her home. (RP 244-46; Exh. 5) There was no 

damage to the interior or exterior of the Kia when she 

drove it to work that day. (RP 238) 

Tacoma police officer Garrett Fiehler was on patrol 

duty on November 1 8, 2022. He was aware of a recent 

spike in thefts of Kia vehicles, which were often 

accomplished by breaking a window to get inside the 

vehicle. (RP 262-63) So when he saw a black Kia K5 

with a broken rear window, he was immediately 

suspicious. (RP 262, 263) He also thought the Kia tried 

to avoid him by driving quickly away from Fiehler's patrol 

vehicle. (RP 262, 263) 

Officer Fiehler ran a computer search of the license 

plate number, and learned the Kia had been reported 

stolen. (RP 262) He attempted to initiate a traffic stop, 

but the Kia sped away. (RP 263-64, 265-67) Fiehler did 
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not attempt to pursue the Kia. (RP 266-67) He did not 

see the person who was driving at that time. (RP 294) 

Seventeen days later, on December 5, 2022, Officer 

Fiehler saw what he believed was the same black Kia K5. 

(RP 268) The same window was broken and taped up, 

and this time the Kia did not have the required front 

license plate. (RP 268, 269, 273) Fiehler activated his 

overhead lights, and the Kia immediately pulled over. 

(RP 270) 

Officer Fiehler ran a computer search of the license 

plate, but this time the report indicated that the plate 

number was associated with a different vehicle. (RP 273, 

274) Fiehler obtained the Kia's unique VIN number and 

ran another computer search, and this time the report 

indicated that the Kia had been reported stolen. (RP 274-

75) 

The driver of the Kia was Gregory Lee Bonds. (RP 

271 -72) Bonds was placed under arrest and was fully 

4 



cooperative. (RP 271 -72, 295, 320, 328) Officer Fiehler 

inspected the Kia and noted damage to the ignition and 

steering column. (RP 278, 281 ,  282) The key tumbler 

had been removed and a USB cord was hanging out of 

the ignition. (RP 278, 281 ,  282) 

Officer Joshua Patrick assisted in the stop. (RP 

316, 318) He also observed damage to the ignition and 

steering column. (RP 323, 325) He noted that the Kia's 

engine continued to run throughout the stop even though 

there was no key in the ignition. (RP 327) Patrick 

described a new "TikTok Challenge" trend involving 

stealing Hyundai and Kia vehicles by ripping out the 

ignition and using a USB cord to start the engine. 

(RP326) 

The State charged Bonds with one count of unlawful 

possession of a stolen vehicle. (CP 3) 

At trial Bonds testified that he was not driving the 

Kia when it fled from Officer Fiehler on November 1 8. 
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(RP 338-39) He came to be in possession of the Kia 

about two days before he was stopped by Officers Fiehler 

and Patrick. (RP 338) An acquaintance named Ronald 

Gentry had offered to sell the Kia to Bonds for $3,000.00. 

(RP 341 ,  345, 359, 369, 381 )  Bonds was planning to fix 

the Kia and resell it. (RP 366, 368, 369) Bonds had 

purchased, fixed, and resold damaged vehicles obtained 

from Gentry several times in the past. (RP 340-41 ,  344-

45) Bonds had never had any issues with the ownership 

of the cars he obtained from Gentry, and was surprised to 

learn that the Kia was stolen. (RP 342, 346) 

Bonds also testified that he is a resident of the 

Hilltop neighborhood, and in that area it is not uncommon 

to see vehicles being driven with broken windows or 

damaged steering columns. (RP 339-40, 343) He did not 

think the type of damage was suspicious and did not think 

the Kia was stolen. (RP 346, 365) 

Bonds told Officer Patrick that he obtained the 
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vehicle from Gentry and provided Gentry's location, but 

Patrick did not do any follow-up investigation. (RP 332-

33, 342-43, 380-81; Exh. 20A) 

A jury found Bonds guilty as charged. (RP 463-64; 

CP 58) The trial court imposed a standard range 

sentence of 43 months, waived all legal financial 

obligations, and did not impose any term of community 

custody. (RP 479; CP 73, 74-75, 77, 78) 

Bonds timely appealed. (CP 88) The Court of 

Appeals affirmed Bonds' conviction and sentence. 

V. ARGUMENT &AUTHORITIES 

The Court of Appeals held that the trial court "did 

not abuse its discretion in concluding Bonds was 

voluntarily absent" at a critical stage of his criminal trial. 

(Opinion at 1 )  The issues raised by Bonds' petition 

should be addressed by this Court because the Court of 

Appeals' decision conflicts with settled case law of the 

Court of Appeals, this Court and of the United State's 
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Supreme Court. RAP 1 3.4(b)(1)  and (2). 

The defense rested its case after Bonds completed 

his testimony. (RP 386) The court recessed for the day 

and planned to reconvene the following morning at 9:00 

AM. (RP 390) Bonds was not present, so at 9: 1 5  AM the 

parties discussed jury instructions. (RP 395-98) Bonds 

was still not present at 9:45 AM. (RP 401 )  Bonds was 

not listed as having been admitted at local hospitals or in 

custody at local jails. Defense counsel was unable to find 

him in the building or through electronic communication. 

(RP 402-03) The prosecutor asked the court to find that 

Bonds was voluntarily absent, and to proceed with trial. 

(RP 403-04) 

Around 10:00 AM, Bonds' brother arrived to watch 

the trial. (RP 405-06) He informed defense counsel that 

Bonds had told him he was going to be in court at 9:00 

AM that day, that he borrowed clothing to wear to court, 

and that he left around 8:30 AM that morning to come to 
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the courthouse. (RP 406, 407) His brother was surprised 

that Bonds was not present. (RP 406) Defense counsel 

also reminded the court that Bonds had recently been 

transported by ambulance to the hospital due to a head 

injury, and as a result of the injury he had fallen asleep a 

few times during their conversations. (RP 228, 402) 

The trial court noted that Bonds had missed a 

pretrial hearing a few months prior, and had frequently 

been 10  to 1 5  minutes late to the proceedings. (RP 404) 

The trial court found that Bonds was not simply late again 

on this occasion, but instead voluntarily absented himself 

from trial. (RP 405, 407) Proceedings continued, and 

Bonds was absent for all of closing argument and the 

jury's verdict. (RP 4 1 0-64) 

The court erred in preliminarily finding that Bonds 

voluntarily absented himself from trial. In the alternative, 

the court erred in failing to give Bonds an opportunity to 

explain his absence following his return to court. 
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A defendant in a criminal case "has a fundamental 

right to be present at all critical stages of a trial." State v. 

Irby, 170 Wn.2d 874, 880, 246 P.3d 796 (201 1 )  (citing 

Rushen v. Spain, 464 U.S. 1 1 4, 1 17, 104 S. Ct. 453, 78 L. 

Ed. 2d 267 (1983)); U.S. Const. amend. VI, XIV; Wash. 

Const. art. 1,  §§ 3, 22. Critical stages are those in which 

the defendant's presence "would contribute to the fairness 

of the procedure" or where it "has a relation, reasonably 

substantial, to the fullness of his opportunity to defend 

against the charge." Kentucky v. Stincer, 482 U.S. 730, 

7 45, 1 07 S. Ct. 2658, 96 L. Ed. 2d 631 (1987). 

Defendants have the right to be present during closing 

arguments. Larson v. Tansy, 91 1 F.2d 392, 395-96 (10th 

Cir. 1990). 

"[T]he trial court's decision to proceed with trial in 

the defendant's absence" is reviewed for abuse of 

discretion. State v. Thurlby, 1 84 Wn.2d 618, 624, 359 

P.3d 793 (2015). On the other hand, "[w)hether a 
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defendant's constitutional right to be present has been 

violated is a question of law, subject to de novo review." 

Irby, 170 Wn.2d at 880. 

A defendant may waive the right to be present at 

trial, but the waiver must be knowing and voluntary. 

Thurlby, 184 Wn.2d at 624. If the defendant is voluntarily 

absent, trial may continue without him. State v. Garza, 

1 50 Wn.2d 360, 367, 77 P.3d 347 (2003). "In determining 

whether a defendant's absence was voluntary, the trial 

court must ( 1 )  make a sufficient inquiry into the 

circumstances of a defendant's disappearance to justify a 

finding whether the absence was voluntary; (2) make a 

preliminary finding of voluntariness (when justified); and 

(3) afford the defendant an adequate opportunity to 

explain his absence when he is returned to custody and 

before sentence is imposed." State v. Atherlon, 106 Wn. 

App. 783, 788, 24 P.3d 1 123 (2001 ); see also State v. 

Thomson, 1 23 Wn.2d 877, 881, 872 P.2d 1 097 (1994). 
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"The 3-prong voluntariness inquiry ensures the 

court will examine the circumstances of the defendant's 

absence and conclude the defendant chose not to be 

present at the continuation of the trial." Thomson, 1 23 

Wn.2d at 883. "In performing this analysis, the trial court 

must examine the totality of the circumstances and 

indulge every reasonable presumption against waiver." 

Thurlby, 1 84 Wn.2d at 626. "The presumption against 

waiver must be the overarching principle throughout the 

inquiry." Garza, 150 Wn.2d at 368. 

Bonds first challenges the court's preliminary finding 

that he voluntarily absented himself from trial. (RP 405, 

407) Despite evidence that Bonds talked and behaved in 

a manner indicating he fully intended to attend trial that 

morning, and evidence that Bonds had recently suffered a 

head injury, the trial court emphasized his history of 

tardiness and his failure to appear once nearly three 

months prior. (RP 404-05) 
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The trial court, in determining whether Bonds' 

absence was voluntary, needed to "indulge every 

reasonable presumption against waiver. 11 Thurlby, 1 84 

Wn.2d at 626. The trial court did not heed the 

presumption. The court's lack of information and 

disregard for important facts, and its resulting assumption 

that Bonds was "deciding not to appear, 11 does not 

overcome a presumption against waiver of presence and 

precludes a preliminary finding of voluntariness. 

A trial court abuses its discretion if its findings and 

decision to continue trial are unsupported by the record. 

In re Marriage of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 

1 362 (1997). For the reasons set forth, the record does 

not support the court's preliminary finding of voluntary 

absence. Reversal is required when the record does not 

establish voluntary waiver of the right to be present. 

Atherton, 106 Wn. App. at 785. 

Even if the court's preliminary finding of 
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voluntariness is sound, the court still erred in failing to 

seek Bonds' explanation for his absence once he 

returned to court. "The trial court must give a defendant 

the opportunity to explain the absence. " Garza, 150 

Wn.2d at 371. This third step of the legal analysis allows 

the accused person a chance to rebut the court's 

preliminary finding that the absence was voluntary. 

Garza, 150 Wn.2d at 367. At minimum, the court must 

"listen to the defendant's explanation" of the absence. 

State v. Cobarruvias, 179 Wn. App. 523, 527, 318 P.3d 

784 (2014). 1 The court must then determine what 

actually happened and assess the reasonableness of the 

defendant's actions in light of the totality of the 

circumstances. Cobarruvias, 179 Wn. App. at 527. The 

court must view the defendant's explanation "in a 

generous light, " applying every reasonable inference 

against waiver. Thurlby, 184 Wn.2d at 629-30. 

1 Abrogated on other grounds by Thurlby, supra. 
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The trial court failed to do so here. The court 

skipped the third step in the analysis entirely. The court 

erred in not giving Bonds an opportunity to explain why he 

did not come to court and was not present for closing 

arguments and the verdict. When Bonds returned to 

court at the sentencing hearing, the court at no time 

asked Bonds for an explanation of why he did not 

previously come to court. (RP 470-79) 

In Thurlby, the trial court provided the defendant 

with an opportunity to explain her nonattendance prior to 

sentencing. 184 Wn.2d at 623. Thurlby explained she 

was absent because her mother underwent an unplanned 

surgery midway through trial. 1 84 Wn.2d at 623. 

Thurlby's mother told the trial court about her health 

problems. 184 Wn.2d at 623. The trial court "considered 

Thurlby's explanation regarding her mother's surgery and 

found that, although understandable, Thurlby's absence 

was the product of choice and therefore voluntary. 1 84 
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Wn.2d at 630. This satisfied the requisite legal standard 

for waiver because "the trial court provided Thurlby with 

an opportunity to explain her absence and evaluated 

Thurlby's absence in light of her justification." 1 84 Wn.2d 

at 626. 

In contrast, the trial court here did not provide 

Bonds an opportunity to explain his absence. The trial 

continued in his absence, and the court did not ask Bonds 

at sentencing why he did not come to court. 

Use of an incorrect legal standard constitutes an 

abuse of discretion. Cobarruvias, 1 79 Wn. App. at 528. 

The failure to exercise discretion is also an abuse of 

discretion. State v. Grayson, 154 Wn.2d 333, 342, 1 1 1  

P.3d 1 1 83 (2005). Here, the trial court both failed to 

apply the correct legal standard and failed to exercise its 

discretion when it did not ask Bonds to explain his 

absence upon his return to the courtroom. Such an 

inquiry is part of the test for assessing voluntariness 

1 6  



based on the totality of circumstances. Garza, 1 50 Wn.2d 

at 367. 

The court misapplied the law when it failed to 

engage in the third step of the inquiry by asking Bonds to 

explain his absence. Garza, 1 50 Wn.2d at 367. The court 

also misapplied the law by failing to apply the 

presumption against waiver, instead assuming, without 

inquiring upon Bonds' return, that Bonds' absence had 

been voluntary. Thurlby, 1 84 Wn.2d at 629-30. 

"Unless the trial court determines that the 

circumstances justify a renewed finding of voluntary 

absence, the court must declare a mistrial." Garza, 1 50 

Wn.2d at 371 .  Here, the court made no renewed finding 

of voluntary absence. Because the trial court failed to 

offer Bonds the opportunity to explain his absence upon 

his return to court and failed to make a renewed finding 

on voluntary waiver, a new trial is required. 
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VI. CONCLUSION 

For the reasons argued above, this Court should 

accept review, reverse Bonds' unlawful possession of a 

stolen vehicle conviction, and remand his case for a new 

trial. 

I hereby certify that this document contains 2,669 words, 
excluding the parts of the document exempted from the 
word count, and therefore complies with RAP 18.17. 

DATED: May 5, 2025 

51�� 
STEPHANIE C. CUNNINGHAM 
WSBA#26436 
Attorney for Petitioner Gregory Bonds 
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APPENDIX 
Court of Appeals Opinion in State v. Bonds, No. 59870-1 



Filed 
Washington State 
Court of Appeals 

Division Two 

April 15, 2025 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 59870- 1 - 11 

Respondent, 

V. 

GREGORY LEE BONDS, UNPUBLISHED OPINION 

A ellant. 

VELJACIC, A.C.J. -Gregory Lee Bonds appeals his conviction for one count of possession 

of a stolen vehicle. He argues for the first time on appeal that he was denied his right to be present 

at critical stages of his criminal trial. Relatedly, he alleges that the court erred in concluding that 

he was voluntarily absent. Bonds also argues that he received ineffective assistance of counsel 

because his attorney failed to object to the continuation of the proceedings without Bonds's 

presence. Because the court did not abuse its discretion in concluding Bonds was voluntarily 

absent, and he did not receive ineffective assistance of counsel, we affirm his conviction. 

I. BACKGROUND 

FACTS 

In November 2022, Cheyenna Monk's black Kia K5 was stolen. Bonds was arrested and 

charged with unlawful possession of a stolen vehicle. 
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IL FIRST TRIAL DATE 

Bonds was released from custody on his personal recognizance on January 24, 2023. His 

trial was initially scheduled for May 2. On the morning of May 2, the court convened for a status 

hearing at 9:30 a.m. Though Bonds had signed an order which indicated that "his presence was 

required," and the date of trial listed on the order was May 2, Bonds was not present. 1 Rep. of 

Proc. (RP) at 6. Defense counsel explained that they had not heard from Bonds, and they could 

not find Bonds anywhere in the courthouse. The court recessed to provide an opportunity for 

Bonds to appear, but he never showed up. After waiting approximately six hours, the court issued 

a bench warrant. Bonds was later arrested on the warrant on May 10. 

III. SECOND TRIAL DA TE 

The court convened for the second trial date on Friday, July 20. Bonds appeared at the 

second trial date, but there were several instances of tardiness. For example, after empaneling the 

jury, the court recessed before proceeding with a CrR 3. 5 hearing. Even though the court explained 

they were taking a ten-minute recess, Bonds was fifteen minutes late. When the court inquired 

about Bonds whereabouts, Defense counsel acknowledged that Bonds "doesn't have the best track 

record of being on time." 2 RP at 189. When Bonds returned to court, Bonds explained that his 

tardiness was a result of the mistaken belief that the proceedings had concluded for the day. The 

court admonished Bonds, explaining that he could not be late every session and stressed that he 

needed to be early to the proceedings. 

On the second day of trial, Bonds showed up on time. Defense counsel made the court 

aware that Bonds nodded off several times during the discussion regarding the motions in limine. 

Defense counsel explained that Bonds was taken to the hospital over the weekend due to a small 

2 
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head injury.1 Defense counsel, however, indicated Bonds was okay to move forward with trial 

and that counsel would notify the court if they had any concerns. 

After the State rested its case, the court recessed for approximately 15 minutes. Again, 

Bonds was late returning from recess. Bonds explained that he "was on a call with the hospital." 

3 RP at 3 35. 

After defense counsel rested its case, the court adjourned for the day. The court specifically 

reminded Bonds that he needed to be at the next trial day before 9:00 a.m. 

IV. BONDS'S DISAPPEARANCE 

Bonds never showed up to the third day of trial. At the beginning of the proceedings, while 

the jury was still absent, the court noted that Bonds was not in attendance. The State explained 

that the court needed to consider the factors articulated in State v. Thurlby, 184 Wn.2d 618, 624, 

359 P. 3d 79 3 ( 20 15), before concluding that Bonds was voluntarily absent. The court then 

recessed to allow for both the State and defense counsel to inquire into Bonds' s absence. 

After the court resumed the proceedings, the State reported that Bonds was not admitted 

into any hospital, nor was he in custody pending new charges. 2 Defense counsel reminded the 

court that Bonds had been admitted to the hospital that weekend. Defense counsel also explained 

1 The State points out that there was no "proof or sworn statement of [Bonds's] alleged injury." 
Br . ofResp't at 6 .  

2 Specifically, the State checked the "Tacoma General MultiCare system and the Virginia Mason­
Franciscan System, " which was "able to check all of the hospitals in their system." 4 RP at 40 3. 
Within that system, the State checked "Allenmore, Mary Bridge, Good Samaritan, Auburn, 
Covington, Capitol Medical, Bonney Lake, Federal Way and . . .  Spokane." 4 RP at 40 3. The 
State also checked its internal system and saw "no new bookings into the Pierce County Jail, [ and] 
no new incident numbers attached to Mr. Bonds." 4 RP at 40 3. Additionally, the State "checked 
the JABS system " and "Vine Link " (a statewide database) and found "no new charges." 4 RP at 
40 3. 

3 
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that they could not reach Bonds, and Bonds was not in the parking lot or other parts of the 

courthouse. 

The court acknowledged that at that point, Bonds was 50  minutes late, "which [was] a 

period of time . ..  longer than his typical late arrival and more consistent with his not appearing." 

4 RP at 404. To the court, it appeared that "this [was] not a situation of [Bonds] just being late 

[that] morning, " it was "a situation of him deciding not to appear." 4 RP at 405. The court made 

clear that if Bonds appeared, he would "be given an opportunity to tell the Court what the 

circumstances were about his late arrival [that day] or if it's [at] a later date, the circumstances 

around why he didn't show." 4 RP at 405. The court recessed again to allow defense counsel to 

speak with Bonds's brother, who came to observe the trial, regarding Bonds's absence. 

After the court resumed the proceedings, defense counsel explained that Bonds' s brother 

had seen Bonds the night prior. Bonds's brother "dropped clothes off for him, " and Bonds told 

his brother "to come to the courthouse at 9:00 [a.m.]" 4 RP at 406. Bonds's brother also reported 

that Bonds "was picked up by another individual " and left for trial around 8: 30  a.m. that day. 4 

RP at 406. Based on all of the information provided to the court, it concluded that Bonds 

"voluntarily absented himself."3 4 RP at 407. 

The court proceeded with closing argument, jury deliberations, and the reading of the 

verdict.4 The jury found Bonds guilty as charged. The court issued a bench warrant after receiving 

the guilty verdict and dismissing the jury. 

3 At no point did defense counsel object to the court continuing the proceedings without Bonds 
present. 

4 All discussion of Bonds's absence was had outside the jury's presence. 

4 
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V. BAIL HEARING 

Bonds was arrested on the warrant approximately five months after he failed to appear at 

his trial. At the hearing setting conditions of release, the State requested a "no-bail hold pending 

sentencing." RP (Dec. 4, 2023) at 4. Defense counsel reserved argument on bail at that time. 

Bonds provided no explanation for his absence from the third day of trial. The court ruled that 

Bonds was to be held in custody without bail. 

VI. SENTENCING 

The court convened on December 15,  for Bonds's sentencing hearing. Defense counsel 

did not address the reason for Bonds's absence at trial at the sentencing hearing. After hearing 

from both the State and defense counsel regarding their sentencing recommendations, the court 

provided Bonds an opportunity to speak. Specifically, the court stated, "Mr. Bonds, you have the 

right to speak to the Court at the time of sentencing. Is there anything that you would like to say 

before I make a decision regarding this case?" 5 RP at 477. Rather than explaining his absence, 

Bonds simply replied, "I'd like to apologize to the Court, apologize to you and the State." 5 RP at 

477. Bonds gave no reason for his absence at trial. Before announcing its sentencing decision, 

the court commented, "Well, first of all, I'm glad to see you because when you didn't show up for 

the verdict-although I wasn't there, but I heard you'd missed that, and so I was concerned that 

maybe something had happened to you." 5 RP at 478. There was no response to the court's 

comment by either defense counsel or Bonds. 

The court imposed a sentence of 43 months in confinement and denied Bonds's request for 

a drug offender sentencing alternative. 

Bonds appeals. 

5 
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ANALYSIS 

I. EVEN THOUGH BONDS FAILED TO OBJECT TO THE ALLEGED ERROR BELOW, WE EXERCISE 

OUR DISCRETION TO CONSIDER THE MERITS OF HIS APPEAL 

Generally, courts do not consider issues raised for the first time on appeal. State v. 

McFarland, 1 27 Wn.2d 3 2 2, 3 3 2 - 3 3, 899 P.2d 1 25 1  ( 1995); RAP 2.5(a). We may, however, 

consider an argument at our discretion. See RAP l .2(a), (c); RAP 2.5(a). 

Here, Bonds failed to object to the court's alleged error at all possible opportunities. 

Nevertheless, we will consider Bonds's argument pursuant to our discretion under the Rules of 

Appellate Procedure. See RAP l .2(a), (c). 

II. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN CONCLUDING BONDS VOLUNTARILY 

ABSENTED HIMSELF FROM THE PROCEEDINGS 

Bonds argues that the court violated his right to be present at all critical stages of trial. 5 

Relatedly, Bonds argues that the court erred by concluding that he voluntarily absented himself 

after he failed to show up to trial for closing arguments and the verdict. We disagree. 

A criminal defendant has a fundamental right to be present at all critical stages of a 

proceeding under the Sixth Amendment and Due Process Clause of the Fifth and Fourteenth 

Amendments to the United States Constitution, as well as article 1, section 2 2  of the Washington 

State Constitution. State v. Irby, 170 Wn.2d 874, 880, 246 P. 3d 796 ( 20 1 1); Thurlby, 184 Wn.2d 

at 624. A critical stage of a criminal proceeding is one where a defendant's "presence has a 

relation, reasonably substantial, to the fullness of [their] opportunity to defend against the charge." 

Irby, 170 Wn.2d at 88 1 (quoting Snyder v. Massachusetts, 29 1 U.S. 97, 105 -06, 54 S. Ct. 3 3 0, 78 

L. Ed. 674 ( 19 34), overruled in part on other grounds sub nom. Malloy v. Hogan, 378 U.S. 1, 84 

5 We do not suggest that closing argument, jury deliberation, and the reading of the jury's verdict 
constitutes a critical stage of a criminal proceeding where a defendant has a right to be present. 
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S. Ct. 1489, 12 L. Ed. 2d 653 (1964)); State v. Houston-Sconiers, 188 Wn.2d 1, 29, 39 1 P.3d 409 

(2017). "'The core of the constitutional right to be present is the right to be present when evidence 

is being presented."' State v. Siert, 186 Wn.2d 869, 875, 383 P.3d 466 (2016) (quoting In re Pers. 

Restraint of Lord, 123 Wn.2d 296, 306, 868 P.2d 835 (1994)). And CrR 3.4(b) dictates that a 

defendant must be present "at every stage of the trial[,] including the empaneling of the jury[,] . .  

. the return of the verdict, and at the imposition of sentence." 

The right to be present, however, is not absolute. Irby, 170 Wn.2d at 881. A defendant 

"does not have a right to be present when his or her 'presence would be useless, or the benefit but 

a shadow."' Id. (quoting Snyder, 291 U.S. at 106-07). Additionally, a defendant "may waive the 

right to be present at trial so long as the waiver is knowing and voluntary." Thurlby, 184 Wn.2d 

at 624; CrR 3.4(c) ("[T]he defendant's voluntary absence after the trial has commenced in his or 

her presence shall not prevent continuing the trial to and including the return of the verdict."). 

Waiver can be express or implied. Thurlby, 1 84 Wn.2d at 624. "If a trial has begun in the 

defendant's presence, a subsequent voluntary absence of the defendant operates as an implied 

waiver of the right to be present." Id. 

must: 

To conclude that a defendant voluntarily waived their right to be present at trial, a court 

( 1 )  [make] a sufficient inquiry into the circumstances of a defendant's 

disappearance to justify a finding whether the absence was voluntary, 

(2) [make] a preliminary finding of voluntariness (when justified), and 

(3) [ afford] the defendant an adequate opportunity to explain his absence 

when he is returned to custody and before the sentence is imposed. 

State v. Thomson, 123 Wn.2d 877, 881, 872 P.2d 1097 ( 1994) (internal quotation marks omitted) 

(quoting State v. Washington, 34 Wn. App. 410, 414, 661 P.2d 605 ( 1983), abrogated on other 

grounds by State v. Hammond, 121 Wn.2d 787, 854 P.2d 637 (1993)). "Whether a voluntary 

7 
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waiver has occurred is determined by the totality of the circumstances." Id. Courts "will indulge 

a presumption against waiver of the right." Id. 

A court's decision to proceed with trial in the defendant's absence is reviewed for an abuse 

of discretion. State v. Garza, 150 Wn.2d 360, 365-66, 77 P.3d 347 (2003). A "court abuses its 

discretion when its decision is 'manifestly unreasonable, or exercised on untenable grounds, or for 

untenable reasons."' Thurlby, 184 Wn.2d at 624 (quoting State v. Woods, 143 Wn.2d 561, 579, 

23 P.3d 1046 (2001 )). 

Here, the court did not abuse its discretion by concluding Bonds voluntarily absented 

himself from the proceedings, thereby waiving his right to be present at trial. First, the court made 

"a sufficient inquiry into the circumstances of the defendant's disappearance." Id. This case is 

similar to Thurlby, where the defendant was also found to be voluntarily absent mid-trial. Id. at 

620-23. In response to Thurlby's absence, the trial court postponed the proceedings to contact 

local hospitals and jails to determine if Thurlby had been admitted. Id. at 621 -22. Additionally, 

defense counsel informed the court that they "had not received any communication from Thurlby." 

Id. at 622. Our Supreme Court concluded that the trial court made a sufficient inquiry. See id. at 

626-27. 

Like in Thurlby, after Bonds failed to appear, the State verified that he was not admitted 

into any hospital or jail. Defense counsel searched the courthouse and attempted to contact Bonds 

several times to no avail. Defense counsel also talked with Bonds's brother, who was surprised to 

learn that Bonds was absent given the fact Bonds had left for court earlier that morning. And 

8 
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unlike Garza, where the court found that the trial court hastily concluded that the defendant was 

voluntarily absent after five minutes, 150 Wn.2d at 369, here, the court waited over an hour to 

afford the parties time to locate Bonds before resuming the proceedings. Based on these facts, the 

court made a sufficient inquiry into Bonds' s absence. 

Second, the court was justified in preliminarily concluding that Bonds voluntarily absented 

himself from the proceedings. Bonds argues that the court failed to '"indulge every reasonable 

presumption against waiver'" because of the alleged head injury he sustained the weekend before 

trial. Br. of Appellant at 1 1  (quoting Thurlby, 184 Wn.2d at 626). Based on the totality of the 

circumstances, however, the court's determination was proper. While other cases highlight a 

defendant's tardiness, which was present here, Bonds's case is unique in the fact that he failed to 

appear at his first trial date altogether. See Thomson, 123 Wn.2d at 879-80; Garza, 1 50 Wn.2d 

363-65; Thurlby, 1 84 Wn.2d at 621 -23. With this in mind, the court acknowledged that this 

instance was more akin to Bonds's first absence rather than his other examples of being tardy. 

And with respect to his alleged injury, there is nothing in the record to show that Bonds was 

admitted to any hospital in the surrounding region related to his condition. Bonds's brother also 

confirmed that Bonds had left earlier that morning for trial. Moreover, Bonds made no effort to 

contact defense counsel or the court to inform them of any delay. Therefore, it was not an abuse 

of discretion for the court to conclude that Bonds was voluntarily absent. 

9 



59870- 1 -II 

Third, the court provided Bonds the opportunity to explain his absence. This case is most 

similar to Thomson where the defendant failed to appear after jury selection and was absent for the 

remainder of trial. 1 2 3 Wn.2d at 879. At sentencing, Thomson "apologized for his absence at trial 

without further explanation." Id. at 880. The court in Thomson affirmed the defendant's judgment, 

concluding that "the trial court did not abuse its discretion in deciding to continue with trial in the 

[d]efendant's absence." Id. at 884. 

Here, before concluding Bonds was voluntarily absent, the court told defense counsel that 

the court would provide him the opportunity to explain his absence upon his return. When Bonds 

was brought back into court five months after the jury's verdict, neither Bonds nor his defense 

counsel provided any explanation as to why Bonds was absent from trial, either at the bail hearing 

or sentencing hearing. At sentencing, for example, the court, eliciting Bonds' s allocution, asked, 

"Mr. Bonds, you have the right to speak to the Court at the time of sentencing. Is there anything 

that you would like to say before I make a decision regarding this case? " 5 RP at 4 77. Bonds 

provided no response regarding his absence and simply apologized. Based on this record, Bonds 

was provided an adequate opportunity to explain his absence. 

Therefore, we conclude that the court did not abuse its discretion in concluding that Bonds 

voluntarily absented himself from the proceedings and that Bonds waived his right to be present. 6 

6 Because we conclude that Bonds waived his right to be present, we need not determine whether 
closing argument, jury deliberation, and the reading of the jury's verdict constitutes a critical stage 
of a criminal proceeding where a defendant has a right to be present. 
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STATEMENT OF ADDITIONAL GROUNDS 

I. WE DECLINE TO REVIEW BONDS'S FIRST SAG BECAUSE IT WAS ADEQUATELY ADDRESSED 

BY COUNSEL 

Bonds claims that his absence inflamed the jury, which influenced the jury's decision. To 

that end, he argues the court erred in deciding to continue the proceedings without him present. 

But this argument restates arguments made by counsel and fails to recognize that Bonds voluntarily 

absented himself. We decline to address issues in a SAG that have been thoroughly addressed by 

counsel. RAP 10. l0(a). 

IL BONDS RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL 

Bonds claims that he received ineffective assistance of counsel because his attorney should 

have objected to continuing the trial without his presence. We disagree. 

To prove ineffective assistance of counsel, a defendant must show (1 )  counsel's 

representation was so deficient it fell '"below an objective standard of reasonableness'" and (2) 

that deficiency prejudiced the defendant. State v. Grier, 171 Wn.2d 17, 32-33, 246 P.3d 1260 

(201 1 )  (quoting and applying test from Strickland v. Washington, 466 U.S. 668, 687-88, 104 S. 

Ct. 2052, 80 L. Ed. 2d 674 (1984)). Failure to satisfy either requirement defeats the claim. State 

v. Bertrand, 3 Wn.3d 1 16, 128, 546 P.3d 1020 (2024). 

First, "[t]he defendant must overcome 'a strong presumption that counsel's performance 

was reasonable."' Id. at 130 (quoting State v. Kyllo, 166 Wn.2d 856, 862, 2 1 5  P.3d 177 (2009)). 

Legitimate trial strategy or tactics cannot serve as the basis for a claim of ineffective assistance of 

counsel. Kyllo, 166 Wn.2d at 863. A "defendant can rebut the presumption of reasonable 

performance by demonstrating that 'there is no conceivable legitimate tactic explaining counsel's 

performance."' Grier, 171 Wn.2d at 33 (quoting State v. Reichenbach, 153 Wn.2d 126, 130, 101 

P.3d 80 (2004)). Specifically, to show ineffective assistance of counsel for failure to object, "a 
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defendant must show that an objection would likely have been sustained." State v. F ortun-C ebada, 

158 Wn. App. 158, 172, 241 P.3d 800 (2010). 

Second, prejudice requires showing that but for counsel's deficient performance, "there is 

a reasonable probability . . .  the result of the proceeding would have differed." State v. Estes, 193 

Wn. App. 479, 488, 372 P.3d 163 (2016). '" A reasonable probability is a probability sufficient to 

undermine confidence in the outcome."' In re Pers. Restraint of Crace, 174 Wn.2d 835, 840, 280 

P.3d 1 102 (2012) (quoting Strickland, 466 U.S. at 694). "[T]he ultimate 'question is whether there 

is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt 

respecting guilt."' Bertrand, 3 Wn.3d at 129 (quoting Strickland, 466 U.S. at 695). Therefore, 

"[p ]rejudice exists when there is 'a probability sufficient to undermine [the court's] confidence in 

the outcome."' Id. (alteration in original) (quoting Strickland, 466 U.S. at 694). 

Here, Bonds's ineffective assistance of counsel claim fails. First, Bonds cannot 

demonstrate that his attorney's conduct was not reasonable. Defense counsel made several 

requests to delay the determination of voluntary absence. After the investigation into Bonds 's 

disappearance yielded no information regarding his whereabouts, there was no basis for counsel 

to delay the proceedings any further. It would be unreasonable to expect defense counsel to request 

any further delay, especially in light of the fact there was no information suggesting Bonds's 

absence was anything but his own voluntary choice. 

Second, even if defense counsel's failure to object was deficient, Bonds cannot 

demonstrate that he was prejudiced by counsel's failure to object; there is no evidence in the record 

suggesting that Bonds' s absence influenced the proceedings in any way. 

Therefore, we conclude that Bonds's ineffective assistance of counsel claim fails. 

12 
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CONCLUSION 

Accordingly, we affirm Bond's conviction. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

� J_J_-
__ 

-�/__i:_ __ _ 
Price, J. 
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